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PETITION TO INTERVENE
and
PETITION TO ADD QUESTIONS FOR REVIEW

OW COMES the Towns of Durham, Northfield, Peterborough, and Salem, by and through

their attorney, Joshua L. Gordon, and collectively request both leave to intervene and the addition
of two questions for review.
1. The Bureau of Securities Regulation (BSR) found wrongdoing in the management of
the Local Government Center’s (LGC) risk pools. It ordered millions of dollars held by the Local
Government Center to be returned to current members of the pools.
2. The BSR, however, did not distinguish among members. Some joined the risk pools early
or late, some left early or late, and some joined, left, and later rejoined. By ordering the money
returned to current members, it created windfalls for some, but inadequate recompense for others.
That is, some members will receive an arbitrarily larger share than their contribution, and some an
arbitrarily smaller share.
3. To fix this, the four towns hereby petition this Court to allow them to intervene, and to
address in this proceeding the hearings officer’s failure to fashion a remedy that will allow refunds
in proportion to members’ contributions. Due to the dates they joined and left, these four –
Durham, Northfield, Peterborough, and Salem – believe they represent all members whose share
of the refund will be inadequate compared to the share of the money they contributed.

As grounds it is stated:

I.

The Problem – Remedy Not in Proportion to Members’ Contributions
4. The Intervenors have all been members of the LGC’s Health Trust or Property Liability

Trust.
5. On August 16, 2012, the hearings officer found LGC had engaged in actions or inactions
that resulted in multiple violations of RSA 5-B, starting in 2003 and continuing through 2010.
ORDER (Aug. 16, 2012), Petition for Appeal at 123. The illegalities included a failure to distribute to
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members on an annual basis excess earnings and surpluses, improper transfers of monies from the
Health Care Trust and Property Liability Trust to the Workers Compensation Trust, and a transfer
of the Health Care Trust’s and Property Liability Trust’s respective interests in real estate to the
Local Government Center Real Estate Inc. without consideration.
6. The Order found that but for these irregularities, there would have been additional
excess earnings and surpluses available for return to LCG members on an annual basis.
7. Consequently the Order set forth remedies:
P It ordered the return of $33.2 million by the LGC to its members of the Health Trust
program “in proportion to each member’s contributions to that standing amount of
earnings and surplus.” ORDER ¶ 6 at 75. The Order provided that the BSR and the LGC
“shall confer and within 30 days … shall submit … an agreed upon plan for the return”
of the $33.2 million “to members who participated in the Local Government Center’s
Health Trust risk pool management program at any time after June 14, 2010.” But
“[f]ailing the submission of [an] agreement” the LGC Health Trust “shall return” the
$33.2 million “to members that participate in the … Health Trust risk pool management
program on the date of this order … in proportion to the premiums paid by said members.”
ORDER ¶ 8 at 75-76 (emphasis added).
P It ordered the return of $3.1 million to members of the LGC Property and Liability risk
pool management program, under the same operative dates and terms as the Health
Trust. ORDER ¶ 11 at 77-78.
P It ordered the return of $17.1 million from the LGC Property Liability Trust to the
LGC Health Trust risk pool management program, reflecting an illegal subsidy of the
Petition to Intervene, page 2 of 7

Workers Compensation Trust. ORDER ¶ 13 at 78. It ordered this refund “shall be
returned to members consistent with RSA 5-B:5,I, c.” ORDER ¶ 14 at 79.
P It ordered re-conveyance by the Local Government Center Real Estate, Inc. to the
Health Trust and the Property Liability Trust, in the same percentage share of their
former ownership, of certain real estate that had been conveyed without consideration
to the LGC Real Estate, Inc.
8. The parties did not reach an agreement. Thus the LGC proposes to issue refunds to
those who were members of its Health and Property Liability Trusts as of August 16, 2012. So
structured, the refunds would not meet the standard articulated in the Order because they are not
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“in proportion to each member’s contributions.” ORDER ¶ 6 at 75. They also do not meet the terms
of the statute. RSA 5-B:4-a, VII (b) (BSR has authority to make “order of rescission, restitution,
or disgorgement”).
9. Durham, Peterborough, Salem and many other political subdivisions would have been
able to recoup a refund had its operative date been June 14, 2010 – the date set by the Order if the
BSR and LGC reached an agreement. See attached, AFFIDAVIT OF TODD SELIG (Jan. 14, 2013)
(Durham); AFFIDAVIT OF PAMELA BRENNER (Jan. 14, 2013) (Peterborough); AFFIDAVIT OF KEITH
HICKEY (Jan. 14, 2013) (Salem).
10. Northfield and many other political subdivisions who left the LGC prior to June 14, 2010
would have been able to recoup a refund had the remedy required a re-calculation of surplus on an
annual basis, with the surplus distributed annually, based on annual membership rolls and the
premiums paid by members and former members each year. See attached, AFFIDAVIT OF GLENN
SMITH (Jan. 15, 2013) (Northfield).
11. Documents acquired from the LGC reveal that in any given year, the membership of the
trusts changed. See attached, HISTORICAL PARTICIPATION REPORT - MEDICAL (Nov. 30, 2012);
HISTORICAL PARTICIPATION REPORT - PLT (Nov. 30, 2012). Awarding refunds arbitrarily based
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on the date of the Order date does not accurately assess the amounts various members contributed
to the trusts during the time surpluses accrued. As the attached affidavits attest, employees paid
significant portions of the health care premiums, and presumably will receive from their political
subdivision employer a corresponding portion of health care surplus refunds.
12. Accordingly, the interveners seek to add two issues for review by this Court:
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P Whether the hearings officer erred in failing to fashion a remedy that will allow that
refunds be in proportion to each member’s and former member’s contributions to the
unlawfully retained surplus.
P Whether this Court should exercise its equitable powers to fashion a remedy whereby
the calculation and refund of any surplus shall be in proportion to each member’s or
former member’s annual contribution to the surplus, or such other equitable remedy as
the Court shall see fit to adopt.

II.

Supreme Court is the First Opportunity for Interveners to Raise Claims Regarding
Apportionment of Reclaimed Funds
13. Neither towns, other members of the various risk pools, nor individual beneficiaries,

participated in the proceedings below. ORDER at 2 fn. 1.
14. As noted by the hearings officer, the BSR is an executive-branch regulatory and
adjudicative body of limited jurisdiction and authority, as conferred by statute, ORDER at 4-5; RSA
5-B:4-a, and may impose only enumerated remedies. RSA 5-B:4-a, I; RSA 5-B:4-a, VII. This Court,
however, constitutes the judicial branch of government, and has general equity jurisdiction. N.H.
CONST. pt. II, art. 72-a (“The judicial power of the state shall be vested in the supreme court …”);
RSA 490:4 (“The supreme court shall have general superintendence of all courts of inferior
jurisdiction to prevent and correct errors and abuses.”). The statutory concern of the BSR is the
regulation of those within its purview, and reclamation when it finds illegality. The BSR is
understandably unconcerned with the precise apportionment of reclamation funds.
15. Because this case did not arise in, for instance, the Superior Court that shares equitable
jurisdiction, this forum is the aggrieved towns’ first opportunity to raise the issue of proper
apportionment. Accordingly, not having previously raised the issue is not be a bar to intervention.
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III.

Towns’ Interests in Equitable Apportionment is Not Otherwise Represented
16. To intervene, a party must have a “direct and apparent interest in the subject matter of

the litigation.” Town of Nottingham v. Bonser, 146 N.H. 418, 424 (2001). An adequate interest exists
when it would “be sacrificed, were the court to deny the privilege.” Clipper Affiliates, Inc. v.
Checovich, 138 N.H. 271, 277 (1994). A party may intervene when no other party is available to
present its interests. Cf. State v. City of Dover, 153 N.H. 181 (2006) (intervention disallowed when
other party adequate represented interests); State of N.J. v. State of N.Y., 345 U.S. 369 (1953) (same).
When an intervener has limited interests, its participation in a proceeding may be limited to the
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extent of those interests. See e.g., Appeal of Sullivan County Nursing Home, 133 N.H. 389, 394 (1990).
17. Here the interveners seek to address the hearings officer’s failure to fashion a remedy
that will allow refunds in proportion to members’ contributions, and plans no comment on the issues
raised by the appellant. Their position is, rather, if the LGC acted unlawfully, and if the BSR is
successful in reclaiming funds, that the funds be equitably apportioned. Their interest is in a
proportional refund, which will otherwise be sacrificed because it is not represented by any other
party.
18. Lesser participation, such as an amicus curiae, is not adequate because the towns here seek
substantive relief. Gressman, Geller, Shapiro, SUPREME COURT PRACTICE Ch. 13.14 at 738 (9th
ed. 2007) (“The amicus is not entitled to present additional questions for review.”) (citing United
Parcel Serv. v. Mitchell, 451 U.S. 56, 60 n.2 (1981)).
19. Finally, the interveners are aware they stand in for other members of the various LGC
trusts who are similarly situated, and that the ultimate beneficiaries of the reclamation properly
apportioned are employees and taxpayers of many political subdivisions. Thus intervention serves
the public interest. Appeal of Seacoast Anti-Pollution League, 125 N.H. 708, 732 (1984) (King, C.J., and
Batchelder, J., dissenting). (“The public does not benefit from such a judicial limitation of the
intervenors’ right to challenge by appeal the validity of [an administrative agency] order.”).
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IV.

Procedural Matters
20. Because the interveners are raising issues unrepresented by any party, they request an

opportunity to present oral argument.
21. Finally, in the event this court allows intervention, a question arises regarding at what
point in the appellate process the intervening towns should file their brief. Generally this Court
orders third parties to file briefs at the same time as parties with whom they share interests. See e.g.,
SUP.CT. R. 30(1). Here the intervening towns do not intend comment on the positions of the

opportunity for the parties to discuss the matter, and if necessary, to express their positions in
pleadings.
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parties. They therefore respectfully request that if intervention is granted, this Court allow an
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W

HEREFORE,

the Towns of Durham, Northfield, Peterborough, and Salem respectfully

request this honorable Court to allow their participation as interveners, and add two questions for
review as noted in paragraph 12, supra.
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Respectfully submitted
for the Towns of Durham, Northfield
Peterborough, and Salem,
by their attorney,

Dated: January 17, 2013
Joshua L. Gordon, Esq.
NH Bar No. 9046
Law Office of Joshua Gordon
75 South Main Street # 7
Concord, NH 03301
(603) 226-4225

JLGordon@AppealsLawyer.net
I hereby certify on this 17th day of January 2013, a copy of the foregoing is being forwarded
to William C. Saturley, Esq. & Brian M. Quirk, Esq., Preti Flaherty, PLLP; to David I. Frydman,
Esq., Local Government Center, Inc.; to Michael D. Ramsdell, Esq., Ramsdell Law Firm, PLLC;
to Jeffrey D. Spill, Esq. & Adrian S. LaRochelle, Esq., New Hampshire Bureau of Securities
Regulation; and to Andru H. Volinsky, Esq., Roy W. Tilsley Jr., Esq., & Christopher G. Aslin,
Esq., Bernstein Shur Sawyer & Nelson PA.

Dated: January 17, 2013
Joshua L. Gordon, Esq.
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