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“All Sail and No Anchor” 1

Inter locutory Appeals in New Hampshire
by Attorney Joshua L. Gordon2

Taking an interlocutory appeal is tempting.  It
seems that there ought to be a way to answer an
unanswered question of law before attorney and client
are put through the emotional  and financial costs of
trial.  An interlocutory appeal may seem especially
tempting when the unanswered question is whether the
law allows liability at all3 or whether critical evidence
will be admitted.4  

Resist the temptation; the New Hampshire
Supreme Court rejects many interlocutory appeals.5

This article gives some background on the Court’s
attitude toward interlocutory appeals, and sets forth the
conditions when it might hear yours.

I. Definition

An interlocutory order of the lower court is
one that is not a final decision on the merits.6

Appellate review of such an order is an interlocutory
appeal.”7

There are two types of interlocutory appeals8

-- an appeal from an interlocutory order upon which the
lower court entered a ruling,9 and a transfer of an
interlocutory question upon which the lower court did
not rule.10  But because neither the substantive nor
procedural law governing them differ greatly, this
article refers to them interchangeably as interlocutory
appeals.11

It is not always clear whether a lower court
order is final or interlocutory.12  In such cases the Court
may order one or both parties to submit a memorandum
showing why the case should not be considered one or
the other.13  The procedure for filing an interlocutory
appeal differs substantially from the procedure for
filing a standard appeal from a final decision on the
merits,14 so care should be taken to determine whether
an appeal is interlocutory or not.

II. History and Why the Cour t Does Not Like
Inter locutory Appeals

For most of New Hampshire’s judicial history,

the law court (and later the Supreme Court) was happy
to rule on questions of law for which the facts had not
been decided, even belittling the idea that it was
considered irregular in other states.

“It has been the practice here, as far
back as the memory of any member
of the bar can go, when important
questions of law were involved in a
controversy the decision of which
might shorten the trial of the facts, to
settle such questions first. . . .  The
theory that questions of law could be
finally determined only . . . after
final judgment has been so long
abandoned as to be practically
unknown to practitioners at this bar.
The convenience and advantages of
the . . . system appear from its
statement.  It is as well known in
practice as it is useful in doing
justice.  But it is said that the
procedure is peculiar to this
jurisdiction.”15

Nonetheless, the Court tried somewhat to limit scope of
the practice.16  

Starting in the early 1970s the Court’s
caseload vastly expanded.17  The Court then began to
express a distaste for interlocutory appeals and began
to actively discourage them, at least in criminal cases.18

The Supreme Court Rules, promulgated in 1979,
formalized the Court’s current policy of encouraging
litigants to wait until their cases are tried to finality
before taking an appeal.19

The Court has given a number of reasons for
discouraging interlocutory appeals, including their
“piecemeal” nature,20 the ability of lower courts to
change their interlocutory orders,21 the fact that all the
evidence in the case is not yet presented,22 the diversion
of time and energy of both the Court and the bar from
other matters,23 unnecessary delay in litigation,24 and
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the New Hampshire Constitution.25  In a 1977 appeal
from a District Court misdemeanor criminal case in
which a de novo Superior Court trial was available, the
Supreme Court provided what is probably its most
compelling reason for discouraging interlocutory
appeals:

“The impact on this court’s caseload
and workload resulting from the
i n c r e a s i n g  p r e va l e n c e  o f
[interlocutory] transfers by district
and municipal courts has induced
this court to declare through the
instant case the standards for such
transfers to this court.

. . .

“The caseload of this court
doubled from 1970 to 1975 alone. .
. .  [T]ransfers of questions of law to
the supreme court in advance of trial
in the district and municipal courts
and of trial in the superior court
under our de novo appeal system
where motions may be renewed are
a misapplication of judicial
resources.

“Issues raised at district and
municipal courts may or may not be
raised at superior court and, of
course, after the initial trial, should
the defendant be found not guilty at
either level, no appeal to this court
would even be necessary.

“Accordingly, . . . there
should be no further transfers of
interlocutory matters . . . from
district or municipal courts . . .
except in the discretion of the district
or municipal court in exceptional
circumstances.26

A year later the Court extended this reasoning to civil
cases and to cases in which there is no de novo appeal:

“We encourage superior court
judges to look less favorably upon
parties’ requests for interlocutory
appeals in civil cases . . . and to
exercise their appropriate function
by rendering a final verdict before
allowing the parties to bring their

exceptions to us.  Such a policy
better applies judicial resources.”27

In refusing to take an interlocutory appeal from an
administrative agency decision, the Court said:

“All across our State and nation,
lawyers daily are faced with
important legal questions which they
would prefer to have definitively
answered by an appellate court.  Our
constitutional republic, however,
confines the judiciary to deciding
cases and not to serving as a ‘super
law firm,’ no matter how high the
stakes or how important the
question.  Were we to accept this
transfer, the power of the judiciary
would be expanded beyond anything
heretofore known in America.  The
hydraulic pressure of a hard case
cannot compel us to expand our
limited authority under the
constitution.  The judiciary’s ship is
not meant to be all sail and no
anchor.”28

The Court has thus come full circle and has
unequivocally told lawyers and judges of its antipathy
toward interlocutory appeals in virtually all cases.  

III. The Conditions Under  Which the Cour t
Accepts Inter locutory Appeals

Getting an interlocutory appeal before the
Supreme Court is a two-step process:  first the lower
court must be persuaded that the case deserves to be
transferred,29 and then the Supreme Court must be
persuaded that it should accept the transfer.30  Because
the standards in both courts are the same, the two steps
need not be considered separately.  Where this article
discusses the Supreme Court’s discretion to accept or
decline a case, the reasoning applies equally to the
lower court’s discretion to approve or reject a transfer.

To be accepted for interlocutory appeal, the
appellant must make two allegations.  First, the
appellant must allege that a “substantial basis exists for
a difference of opinion on the question.”31  While most
cases on appeal necessarily pose some basis for a
difference of opinion, the Court requires a “substantial”
basis for an interlocutory appeal.  No case is known in
which the Court has commented on this requirement,
but few cases the Court has decided on interlocutory
appeal are clear cut or appear easily resolved.  For
example, the Court heard on interlocutory appeal
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whether sellers of candy, chips, and snacks sold in
vending machines must pay New Hampshire’s meals
tax when grocery stores selling the same items do not.32

Second, the Supreme Court will take
interlocutory appeals only in “exceptional cases” or
under “exceptional circumstances.”33    Even so, the
New Hampshire Supreme Court will more willingly
hear interlocutory appeals than will the federal appeals
courts, which labor under jurisdictional restrictions
contained in the federal constitution.34

What is “exceptional” has never been
explicitly defined, but a good recent example was a
case where the question was whether a claim based on
“repressed memory” of long-ago sexual abuse can
survive the statute of limitations.35  Similarly, the Court
heard on interlocutory appeal the question whether
uninjured parents who witness their child’s injury can
recover for emotional distress.36  Although the court did
not comment on why it took the appeals on an
interlocutory basis, they had the requisite novelty and
importance.

Clearly not appropriate for interlocutory
appeal are cases in which the 

“questions transferred do not appear
to relate to an issue now in litigation
between the parties.  Rather [the
questions] appear to be asking
advice as to future litigation.  [In
such a] case, we would be compelled
to refuse to answer the questions as
we are not authorized to give
advisory opinions to private
litigants.”37

The Court will not take an interlocutory appeal when
the law requires a factual balancing and the facts to be
balanced are not yet in the record.38

While the Court almost never explains why it
takes an interlocutory appeal,39 there are five types of
cases which the Court has indicated by rule or decision
are “exceptional” and may therefore be appropriate for
an interlocutory appeal.

A. Expediting Litigation

The Supreme Court may accept an
interlocutory appeal when it “may materially advance
the termination or clarify further proceedings of the
litigation.”40  Of course virtually any interlocutory
appeal could expedite a case to some degree, but for the
Court to take it, the appeal must hurry it to an
extraordinary or exceptional degree.41

Thus, for example, the Court took an

interlocutory appeal to determine whether second
cousins of an intestate decedent could take as “heirs” to
defeat escheat where second cousins were not specified
in the intestate distribution statute.42  The Court also
took an interlocutory appeal in a case which ended in a
mistrial where it was apparent that the same issues
would present themselves in the second trial.43  

The Supreme Court has often heard
interlocutory appeals in cases which raise new theories
of liability,44 such as the liability of police officers to
third parties,45 jailors to prisoners,46 partners to
creditors,47 and real estate brokers to home buyers48 and
clients.49  The Court may also take cases which give it
an opportunity to change, alter, or clarify50 existing
actions.  For instance, the Court heard an interlocutory
case in which it ruled on the continued viability of the
common law “doctrine of necessaries,” in which the
controlling cases were decided in the mid-19th  century
and which is grounded on married woman being the
property of their husbands.51  The Court may also hear
interlocutory cases raising new defenses.52  

The Court has at times taken interlocutory
cases when it has already issued an opinion and the
same case later presents related or additional issues.53

The fact that an interlocutory appeal will save
the litigants time and money on the litigation itself is
not exceptional enough for the Court to hear the case.54

B. Pr eventing Substantial and
Ir reparable Injury

The Court may hear an interlocutory appeal if
it will “protect a party from substantial and irreparable
injury”55 or “where the error alleged in the particular
case demands attention to prevent injustice.”56

The Supreme Court will accept an
interlocutory appeal when going forward is itself a
violation of an important or constitutional right, such as
double jeopardy,57 competence to stand trial,58

certification of a juvenile to stand trial as an adult,59

imposition of a suspended sentence,60 application of a
statute of limitations,61 or application of res judicata.62

The Court will also hear an interlocutory
appeal if the injury alleged cannot be undone by a mere
appeal, such as disclosure of allegedly private
information,63 requiring sex offenders to register with
local authorities,64 whether a case should have been
declared a mistrial,65 the loss of a significant business
opportunity,66 when enforcement of a zoning ordinance
would entail destruction of property,67 retrospective
application of laws,68 whether a case receives a trial by
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jury,69 or the right to not have assets attached.70  
In criminal cases, the Court has often heard

cases in which a lower court ruling on the availability
or admissibility of evidence is tantamount to
disposition of the case.71  Similarly, the Court may hear
an interlocutory appeal in civil cases when a trial court
decision on the availability or admissibility of evidence
is dispositive of liability or of the ability to state a
claim.72  

Other cases in which the Court has found
potential injury sufficient to hear an interlocutory
appeal have been whether a statute disallowing
recovery of a utility’s costs is constitutional in the
context of an emergency rate proceeding, 73 whether
preventing the reconstruction of a building was a taking
when its burned condition was evidence in a criminal
case,74 whether an indictment should have been
quashed for being untimely,75 and enforcement of a
non-competition covenant.76  

There are no doubt other classes of injury
which the Court might address by interlocutory appeal.
But the irreparable injury associated with losing a case
will not move the Court to accept it as the Court
recognizes that “[w]hatever course is taken,
inconvenience or injury may result to one party or the
other.”77

C. General Impor tance to the
Administration of Justice 

The Court may accept an interlocutory appeal
if it “present[s] the opportunity to decide, modify or
clarify an issue of general importance in the
administration of justice.”78  To limit the potential
scope of this ground for appeal, the Court requires that
the case be compelling, that it present “the need to
secure settlement of important questions of law,” “the
need to secure settlement of questions of public
interest,” a “strong public interest to be served by
resolving the questions presented,”79 or that it present
a “new or important question.”80   For instance, the
Supreme Court heard an interlocutory appeal to resolve
the clash of two statutes, where the lower court was in
the unenviable position of violating either the one or
the other.81

The Court may take an interlocutory appeal
when “the questions raised in th[e] litigation are
important and novel issues in New Hampshire, and will
have an impact on the procedures used by”82 large or
important groups of people or institutions.  Thus the
Court has heard on interlocutory appeal cases which
raise issues having a broad impact on the operation of

state government, such as sovereign immunities,83 and
the procedural requirements for the termination of a
state contract.84  Similarly, the Court has heard
interlocutory cases raising issues that affect local
governments, such as municipal immunity,85  the
authority of towns to contract with private companies
for municipal services,86 the authority of towns to
collect fines in small claims court,87 and how towns
determine road classifications.88  The Court has heard
interlocutory cases raising various taxation issues such
as the constitutionality of the business profits tax,89

whether sellers of agricultural land must pay it,90 and
whether snacks are taxed under the state meals tax.91

Similarly, the Court has heard interlocutory cases
regarding the operation of local property taxes such as
the authority of a town to tax allegedly state property,92

whether non-profit low-income housing is exempt from
property taxes,93 and procedures towns must use in
conducting a tax sale.94

The Court has taken interlocutory appeals
when the issues may have a broad effect on the
operation of churches,95 hospitals,96 non-profits,97 or an
important institution,98 or are likely to affect many
people.99  Similarly, the Court has taken interlocutory
appeals when the issues raised are likely to effect many
legal proceedings such as standing to sue,100 state law
preemption of local ordinances,101 federal preemption
of local or state law,102 jurisdiction of New Hampshire
courts generally,103 jurisdiction of the superior courts,104

jurisdiction of the district courts,105 jurisdiction of the
probate courts,106 the authority of other tribunals,107

issues likely to effect juvenile proceedings,108 and the
procedural requirements for temporary injunctions.109

The Court has frequently taken interlocutory
cases raising issues likely to effect many criminal
proceedings, such as the facial unconstitutionality of a
criminal statute,110 the authority of police,111

competence to stand trial or to plead guilty,112 operation
of the habitual offender statute,113 application of the
Interstate Agreement on Detainers in New Hampshire
courts,114 and the operation of a witness immunity
statute.115  

Finally, the Court will hear interlocutory cases
that raise questions about the proper functioning of
government, such as whether overriding a gubernatorial
veto by the House of Representatives requires a two-
thirds vote of the entire House or merely a two-thirds
vote of those present,116 or whether the governor can
create an agency without legislative authority.117

No matter how important the question,
however, the Court will be compelled to decline a case
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if the facts on the record are insufficient for decision.118

D. Uniformity of Decision

The Supreme Court may accept an appeal if
the case presents “the need to secure uniformity of
decision.”119   While there are no known interlocutory
uniformity-of-decision opinions, at least one litigant
has tried to create one.  In a civil case alleging long-ago
sexual abuse, the appellant claimed that the Superior
Court in various counties had issued inconsistent
rulings on the issue of the application of the statute of
limitations.  The Court declined the appeal on other
grounds.120

E. Supreme Cour t’s Supervisory
Author ity

The Supreme Court may accept an
interlocutory appeal if the case presents “the need for
the exercise of the Supreme Court’s supervisory
authority.”121  

“This court has the inherent power to take
reasonable and expeditious action in the suspension or
removal of members of the bar for the protection of the
community.”122  Thus, the Court heard on interlocutory
review allegations of attorney conflict of interest,123 a
case in which an attorney had been involved in the
matter for so long that he had allegedly become a
witness and was therefore disqualified from continuing
to represent a party,124 and rulings on various motions
filed in defense of a disbarred attorney before the
Professional Conduct Committee.125  Similarly, the
Court heard an interlocutory appeal of an allegation
that a party had failed to inform another party of an
appeal concerning the same property.126  

Pursuant to its supervisory authority the
Supreme Court heard on interlocutory appeal a case
concerning the operation of a district court rule127 and
an allegation that the superior court had exceeded its
jurisdiction.128  Similarly, an interlocutory appeal was
accepted concerning the disqualification of a judge.129

Although no longer relevant given the State’s
statutory authority to appeal adverse decisions in
criminal cases,130 the Supreme Court formerly heard
such cases on writs of certiorari based on its authority
“to exercise general superintendence of all courts
within the state.”131

IV. Forums from Which an Inter locutory
Appeal May Be Taken

New Hampshire law allows a party to take an
interlocutory appeal from any court in the state.132  

One may not transfer an interlocutory question
from an administrative agency without specific
statutory authority.133  When there is such authority, the
question must arise from an adversary proceeding, and
not amount to a request for an advisory opinion.134

Agencies from which an interlocutory appeal may be
taken include the Board of Tax and Land Appeals,135

the Department of Revenue Administration,136 and the
Public Utilities Commission.137

If no statutory avenue of interlocutory appeal
exists, one may apply to the Supreme Court for a writ
of certiorari,138 but the Supreme Court will limit its
review to whether the agency acted “illegally in respect
to jurisdiction, authority or observance of law.”139

V. Procedure

The procedure for applying for an
interlocutory appeal, while not well explained in the
rules, is straight forward and is the same from all
courts.140  The procedure is the same whether one is
applying141 for an interlocutory appeal of a ruling, or an
interlocutory transfer without ruling.142  

The moving party143 must file in the lower
court a Interlocutory Appeal Statement (or
Interlocutory Transfer Statement).  The Statement must
contain144 a statement of facts,145 an unambiguous
statement of the question,146 a statement of the reasons
the Court should grant interlocutory review,147 and the
basis on which there exists a substantial difference of
opinion on the question.148  It should also contain a list
of counsel for all parties and a list of the exhibits
necessary for the Supreme Court to decide the case.
The Statement’s caption should identify it as being
filed in the lower court, not the Supreme Court.

To be successfully transferred, the Statement
must be approved and signed by the lower court.149

Thus, the Statement should be written to persuade the
lower court that the case ought to be transferred, and to
persuade the Supreme Court to accept it.  The
Statement ought to end with a date line and signature
line for the lower court preceded by language such as:
“Interlocutory transfer approved.”  Along with the
Statement good practice dictates the filing of a Motion
to Allow Interlocutory Appeal (or Transfer) in the
lower court.150  Alternatively, the Statement can be in
the form of a motion and end with a clause requesting
the presiding judge to sign the request for interlocutory
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transfer.  An opponent probably has 10 days to
object.151  It is unlikely that a court will hold a hearing
on the Motion, but it is not unheard of.152

The lower courts’ rules require that the
Statement be filed with the lower court “seasonably,”153

which is nowhere defined.154  “Seasonably” probably
means that the Statement must be filed before a party
relies on it not being filed, or before the lower court
takes some further action based on the presumed
validity of the interlocutory order.  As a matter of
caution, it probably ought to be filed within 30 days of
the lower court’s order, as that is the standard time for
Supreme Court review.155

Once the Statement is signed by the lower
court, it must be filed in the Supreme Court within 10
days of the lower court’s approval.156  As in any appeal,
the Statement must be accompanied by an appendix
containing the relevant orders and findings, documents
pertinent to the case, and copies of statutes and other
sources of law.157

Failure to get a lower court’s consent to
transfer an interlocutory question to the Supreme Court
will be fatal.158  An attempt to circumvent the
interlocutory procedure by applying for a writ of
certiorari to compel a lower court to transfer a question
to the Supreme Court will not be successful.159  But
when a lower court will not consent and a substantial
injustice will attach, the Supreme Court may grant a
writ of certiorari to hear the interlocutory appeal.160

Taking an interlocutory appeal generally
divests the lower court of jurisdiction over the case.
Older cases hold that while on appeal, however, a
lower court may “pass[] on collateral, subsidiary or
independent matters affecting the case.”161  Moreover,
the lower court is authorized, or even required, to
“preserve the status quo.”162  Thus, taking an
interlocutory appeal probably halts pre-trial litigation,
and if an early or speedy trial is important, an
interlocutory appeal may not be advantageous.

VI. Conclusion

An interlocutory appeal or transfer may be
successful when the case is “exceptional” and when it
fits into one or more of the categories listed above.
Otherwise it may be a waste of an attorney’s time and
a client’s money.
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1.Petition of Public Service Co. of New Hampshire, 125 N.H. 595, 598 (1984).

2.Thanks are extended to Attorneys Daniel Crean and Betsy Cazden for their helpful comments and
criticisms in writing this article.

3.See e.g., Goss v. City of Manchester, 140 N.H. 449 (1995) (municipal immunity); Bronstein v. GZA
Geoenvironmental, Inc., 140 NH 253 (1995) (whether environmental surveyor has duty to purchaser of
property); Wenners v. Great State Beverages, Inc., 140 N.H. 100 (1995) (whether federal law preempts
state wrongful termination action).  See section III.A., infra.

4.See e.g., State v. Cavaliere, 140 N.H. 108 (1995) (whether defendant may introduce expert testimony
regarding defendant’s alleged dissimilarity to generic sex offender profile).  See section III.B., infra.

5.Accurate statistics are difficult to compile, but it appears that as a percentage, about twice as many
interlocutory appeals as standard appeals are rejected by the Court.  This conclusion was reached by
comparing 1994 caseload statistics provided by the Court in materials distributed as part of the Bar
Association’s 1996 Appellate Advocacy CLE, with an informal survey of all 1994-docket cases using the
word “interlocutory” in the Court’s case tracking system.  1994 was the most recent year for which all
appealed cases reached disposition.  The Court’s case tracking system was not designed for such
statistical purposes making statistical use of them inherently unreliable; in addition, only one year was
compared.

6.SUP. CT. R. 3; SUP. CT. R. 7(1) (“The definition of ‘decision on the merits’ in rule 3 includes decisions
on motions made after an order, verdict, opinion, decree or sentence.”).  See also Redlon v. Franklin
Square Corp., 91 N.H. 502, 503 (1941) (“Discretionary or interlocutory orders of the Superior Court do
not result in an adjudication of the rights of the parties until the case goes to final judgment. The
Superior court has the power to correct its own errors in the finding of facts, even as to the merits, where
it has been imposed upon, at any time before judgment.”).  

7.SUP. CT. R. 3, 8, 9.  See Germain v. Germain, 137 N.H. 82, 84 (1993) (“when a trial court issues an
order that does not conclude the proceedings before it, for example, by deciding some but not all issues
in the proceedings or by entering judgment with respect to some but not all parties to the action, we
consider any appeal from such an order to be interlocutory”).  Before the promulgation of the Supreme
Court’s current rules in 1979, the term “interlocutory appeal” was not widely used.  See George
Pappagianis, A Primer on Practice and Procedure in the Supreme court of New Hampshire, 17 N.H.B.J.
172 (1976).

8.Other forms of pre-finality appellate review formerly existing in New Hampshire have been abolished. 
SUP. CT. R. 4.

9.SUP. CT. R. 8 (“Interlocutory Appeal from Ruling”).

10.SUP. CT. R. 9 (“Interlocutory Transfer Without Ruling”).

11.For much of New Hampshire history, the procedures were quite different.  See Glover v. Baker, 76
NH 261 (1911).  The current Rules, which contain two separate provisions for interlocutory appeals, may
reflect the existence of the former procedure. 

Endnotes
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12.See e.g., Germain v. Germain, 137 N.H. 82 (1993) (lower court had bifurcated case; Supreme Court
heard appeal of part that had reached final judgment); but see Jenkins v. G2S Constructors, 140 N.H.
219 (1995) (Supreme Court not hear allegedly bifurcated case because two portions not severable). 
See also Buckman v. Buckman, 4 N.H. 319 (1828) (order staying a proceeding is final for purposes of
appeal, and not interlocutory); Richardson v. Chevrefils, 131 N.H. 227, 231 (1988) (while normally an
appeal from grant or denial of summary judgment is interlocutory, when summary judgment rules on
immunity from suit, it is considered a final ruling on the merits).

13.See e.g., Germain v. Germain, 137 N.H. 82 (1993).  See also Singh v. Therrien Management Corp.,
140 N.H. 355 (1995) (court documents reveal case filed as interlocutory but treated as standard appeal
as case was appeal from grant of summary judgment); J.M container Crop. v. Salvation Disposal &
Construction Co., N.H. Sup. Ct. Case No. 95-714 (court documents reveal case filed pursuant to Rule 7,
but Court ordered memorandums on whether the case was an improperly filed interlocutory appeal; case
later deemed interlocutory and declined).

14.See, SUP. CT. R. 7.  The most important difference is that a taking a standard appeal from a final
decision does not need the approval of the lower court.  See section V., infra.

15.Glover v. Baker, 76 NH 261, 262-63 (1911).

16.Alexander v. Pierce, 10 N.H. 494 (1840) (law court will not enforce an agreement for rendition of
judgment when case not tried to conclusion on the merits).

17.Sixteenth Biennial Report of the Judicial Council, 100 (1976).

18.State v. Fifield, 110 N.H. 282 (1970); Jewett v. Siegmund, 110 N.H. 203 (1970). State v. Varney, 117
NH 163, 164 (1977).

19.SUP. CT. R. 8 (interlocutory appeal from ruling); SUP. CT. R. 9 (interlocutory transfer without ruling).

20.Appeal of Courville, 139 N.H. 119, 124 (1994).

21.See Redlon v. Franklin Square Corp., 91 N.H. 502, 503 (1941); see also State v. Wilkinson, 136 N.H.
170 (1992); State v. Poirer, 136 N.H. 477 (1992).

22.Jewett v. Siegmund, 110 N.H. 203, 206 (1970).

23.State v. Miller, 117 N.H. 67 (1977).

24.State v. Miller, 117 N.H. 67 (1977).

25.The Supreme Court rules were promulgated in 1979 after Part II, Article 73-a was added to the New
Hampshire Constitution, which gave the Supreme Court explicit authority to make rules for the various
courts of the state.  State v. LaFrance, 124 N.H. 171 (1983).  The pre-amendment and pre-rules cases
make clear that the Supreme Court had discretion to decline interlocutory appeals without the
amendment or the rules.  Nonetheless, State v. Cooper, 127 N.H. 119 (1985), cites the constitutional
amendment as justification for the Court’s power.

26.State v. Doyle, 117 N.H. 789, 789-91 (1977) (internal citations omitted).  See also State v. Cooper,
127 N.H. 119, 126 (1985).  In Doyle the Court cited a Bar Journal article for its caseload statistics; in
Cooper it provided no cite, apparently using internally-generated figures.  In neither case did any party’s
brief raise caseload concerns.  See also State v. Varney, 117 NH 163, 164 (1977) (“The transferring of
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questions . . . on interlocutory matters should not be encouraged.”

27.Paine v. Town of Conway, 118 N.H. 883, 884 (1978).

28.Petition of Public Serv. Co. of N.H., 125 N.H. 595, 598 (1984).

29.State v. Doyle, 117 N.H. 789 (1977) (District Court discretion to decline interlocutory transfers); Paine
v. Town of Conway, 118 N.H. 883, 884 (1978) (Superior Court discretion to decline interlocutory
transfers).

30.SUP. CT. R. 8, 9.

31.SUP. CT. R. 8, 9.

32.Cagan’s, Inc. v. Dep’t of Rev. Admin., 126 N.H. 239 (1985).

33.Guyette v. C & K Development Co., 122 N.H. 913, 918 (1982) (exceptional cases); Paine v. Town of
Conway, 118 N.H. at 884 (exceptional circumstances); State v. Doyle, 117 N.H. at 791 (exceptional
circumstances).

34.United Public Workers v. Mitchell, 330 U.S. 75, 89 (1947) (“federal courts established pursuant to
Article III of the [U.S.] Constitution do not render advisory opinions”).

35.McCollum v. D’Arcy, 138 N.H. 285 (1994).

36.Corso v. Merrill, 119 N.H. 647 (1979).

37.Clark v. Clark, 116 N.H. 255, 256 (1976).

38.Manchester Airport Authority v. Romano, 120 N.H. 166 (1980) (constitutionality of takings).

39.Even when the Court gives considerable attention to whether it should hear a particular case, it may
not say why it decided to.  See e.g., Linlee Enterprises, Inc. v. State, 122 N.H. 455 (1982).

40.SUP. CT. R. 8(1)(c).

41.Guyette v. C & K Development Co., 122 N.H. at 918.  In Dover School Committee v. Euler &
Littlefield, 121 N.H. 757, 757 (1981), it appears that the Court accepted the interlocutory appeal only to
later realize that it should not have.  The Court said, “while it now appears that this is a matter that might
have been declined under our Rule 8, we will nevertheless briefly refer to the facts and issues involved
in the case in an effort to contribute to the more orderly and expeditious consideration of this case upon
remand to the trial court.”

42.In re Estate of Brunel, 135 N.H. 83 (1991).

43.Mitchell v. Dover, 98 N.H. 285, 287 (1953) (Court found it “expedient” to rule on interlocutory
questions); see also Young v. Abalene Pest Control Serv’s, Inc., 122 N.H. 287 (1982).

44.Williams v. O’Brien, 140 N.H. 595 (1995); Coltey v. New England Telephone, 135 N.H. 223 (1991)
(whether self-insured employer must provide uninsured motorist coverage to employee); Elliott v. Public
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365 (1980) (whether one may maintain an action against deceased defendant’s insurer directly); Howard
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58.State v. Champagne, 127 N.H. 266 (1985).
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83.Shargal v. N.H. Board Psychologists, 135 N.H. 242 (1992) (immunity of pseudo-state agency);
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91.Cagan’s, Inc. v. Dep’t of Rev. Admin., 126 N.H. 239 (1985).
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award real estate).
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105.Kiluk v. Potter, Administrator, 133 N.H. 67 (1990) (to issue sentence for more than one year); State
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rights proceeding).
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superior court); In re Russell C., 120 N.H. 260 (1980) (speedy trial rights in juvenile proceedings).
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111.State v. Fields, 119 N.H. 249 (1979) (whether non-arresting officer can swear out misdemeanor
complaint); State v. Greene, 120 N.H. 663 (1980) (authority of police to make arrests outside their
jurisdiction).

112.State v. Champagne, 127 N.H. 266 (1985).

113.State v. Batchelder, 125 N.H. 694 (1984) (whether habitual offender status automatically
terminates); State v. Lemire, 125 N.H. 461 (1984).

114.State v. McGann, 126 N.H. 316 (1985).

115.State v. Howland, 125 N.H. 497 (1984).

116.Warburton v. Thomas, 136 N.H. 383 (1992).

117.Monier v. Gallen, 120 N.H. 333 (1980).

118.Manchester Airport Authority v. Romano,  120 N.H. 166  (1980) (law required balancing test and
record not contain sufficient facts).

119.State v. Cooper, 127 N.H. at 127.

120.Grover v. Roman Catholic Bishop of Manchester, N.H. Sup. Ct. Case No. 94-550 (disposed by
order, 9/28/95).

121.State v. Cooper, 127 N.H. at 127.

122.State v. Merski, 121 N.H. 901, 908 (1981).

123.Boyle’s Case, 136 N.H. 21 (1992).

124.McElroy v. Gaffney, 129 N.H. 382 (1987).

125.State v. Merski, 121 N.H. 901 (1981).
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127.State v. Bardsley, 125 N.H. 696 (1984)
(regarding DIST/MUNI CT. R.2.14).

128.State v. N.H. Retail Grocers Ass’n., 115 N.H. 623 (1975).

129.State v. Aubert, 118 N.H. 739 (1978).

130.RSA 606:10.

131.State ex rel. Hanover v. Hanover Dist. Ct., 114 N.H. 198 (1974).  But cf., State v. Nocella, 124 N.H.
163 (1983).

132.RSA 599 (appeal from Superior Court); RSA 491:17 (transfer of questions of law from Superior
Court); RSA 502:23 (appeal from District and Municipal Courts); RSA 502:24 (transfer of questions of
law from District and Municipal Courts).  Questions of law may be transferred from the Probate Court,
RSA 547:30, but the issue was long in doubt.  Green v. Foster, 104 N.H. 287 (1962); In re Estate of Gay,
97 NH 102 (1951).  Interlocutory appeals from the new Family Court Division probably follow Superior
Court rules.  See FAM. CT. R. 7.

133.Winn v. Jordan, 101 NH 65 (1957).

134.Petition of Public Serv. Co. of N.H., 125 N.H. 595 (1984).

135.RSA 77:35.

136.RSA 78-A:2, III.

137.RSA 365:20; Petition of Public Serv. Co. of N.H., 125 NH 595 (1984).

138.Connell’s New & Used Care, Inc., v. State, 117 N.H. 531 (1977); N.H.-Vt. Physician Serv. v. Durkin,
113 N.H. 295 (1973); RSA 490:4.

139.Connell’s New & Used Care, Inc., v. State, 117 N.H. 531 (1977).

140.SUPER. CT. R. 79; DIST./MUNI. CT. R. 1.11.B.; PROB. CT. R. 16; PROB. CT. R. 43B.  The Family Court
probably follows Superior Court procedure.  FAM. CT. R. 7.  See also SUP. CT. R. 8, 9.

141.In cases reported before the promulgation of the Supreme Court Rules in 1979, it appears that
courts routinely transferred questions to the Supreme Court sua sponte.  However, Supreme Court Rule
4 probably abrogated lower courts’ authority to transfer questions without being asked by a party, and
there are no known recent interlocutory cases in which a lower court has transferred a question without a
request.

142.Compare SUP. CT. R. 8 with SUP. CT. R. 9.

143.SUP. CT. R. 3 (defining moving party in the interlocutory context).

144.SUP. CT. R. 8, 9.
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145.The Court may take a case on stipulated facts, but when the facts are so tentative so that it is not
clear that the case presents the questions transferred, the Court will decline ruling on the questions and
remand for findings.  In re Terry, 129 N.H. 111 (1986).

146.If there are any ambiguities, the Court will construe the question presented as narrowly as possible. 
Shargal v. State of New Hampshire Board of Examiners of Psychologists, 135 N.H. 242, 245 (1992). 
This stands in contrast to the Court’s more lenient general practice of construing questions to include all
subsidiary questions.  SUP. CT. R. 16(3)(b).

147.SUP. CT. R. 8(1)(c); SUP. CT. R. 9(1)(c).  See section III, supra, for an explanation of accepted
reasons.

148.Sup. Ct. R. 8, 9.  See section III., supra.

149.SUP. CT. R. 8, 9.  If the appeal is from an administrative agency, the Statement presumably must be
signed by each member of the board or commission.  See Petition of Pub. Serv. Co. of N.H., 125 N.H.
595 (1984) (Court documents reveal two PUC Commissioners signed the document while third
dissented).  There are no known agency rules regarding the procedures for taking an interlocutory
appeal, but it may be worth checking rules for the agency from which an appeal is taken.

150.SUPER. CT. R. 55; DIST/MUNI CT. R. 1.8; PROB. CT. R. 8.  The Family Court probably follows Superior
Court procedure.  FAM. CT. R. 7. 

151.SUPER. CT. R. 58, 59-A(1); DIST./MUNI. CT. R. 1.8(D); PROB. CT. R. 8.  The Family Court probably
follows Superior Court procedure.  FAM. CT. R. 7.

152.Though rare, the Supreme Court has held hearings on whether to accept an interlocutory transfer. 
See e.g., Petition of Pub. Serv. Co. of N.H., 125 N.H. 595 (1984).  An October 3, 1984 order in the Court
file says:  “The Court will hear oral argument . . . on the question whether the Court should accept the
transfer from the Public Utilities Commission.”  A hearing was held, and the published opinion explains
the Court’s reasons for declining to accept the appeal.  Id.

153.SUPER. CT. R. 79; DIST./MUNI. CT. R. 1.11.B.; PROB. CT. R. 16 ; PROB. CT. R. 43B.  The Family Court
probably follows Superior Court procedure.  FAM. CT. R. 7.

154.RSA 382-A:1-204 (UCC) defines “seasonably” as “within a reasonable time.”

155.SUP. CT. R. 7.

156.SUP. CT. R. 8(3); SUP. CT. R. 9(3).

157.SUP. CT. R. 8(2); SUP. CT. R. 9(2); SUP. CT. R. 26(5).

158.But see, Guyette v. C&K Development Co., 122 NH 913 (1982) (as oral arguments had already
been heard, Supreme Court waived signature requirement).

159.George v. Commercial Credit Corp., 105 N.H. 269 (1964) (certiorari not issued to require superior
court to transfer, prior to trial, legal questions of first impression).

160.State v. NH Retail Grocers’ Asso., 115 N.H. 623 (1975); State v. Elbert, 121 N.H. 43 (1981).

161.Rautenberg v. Munnis, 107 N.H. 446, 448 (1966).



17

162.Id.; See e.g., Calderwood v. Calderwood,
115 N.H. 550 (1975).
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