The Law of Mootness in New Hampshire

What’s Moot and What’s Not:
The Law of Mootness in New Hampshire

by Joshua L. Gordon

Joshua L. Gordon is a solo practitioner
m Coneord, New Hampshire.

1. Introduction

“[Mlootness [is] the ‘doctrine of standing in a time frame:
The requisite personal interest that must exist at the commence-
ment of the litigation (standing) must continue throughout
its existence {mootness).”!

Because of the doctrine’s constitutional foundation at the
federal level, and its lack of constitutional foundarion in New
Hampshire, the analysis of federal and state cases differ. Moreover,
this difference produces much more permissive results for the
state litigane.

This article lists the exceptions to the federal mootness
doctrine. It then categorizes the wide array of New Hampshire
opinions on the marter, listing cases and situations which will
be found moot, and those thar will not.” Only a few New
Hampshire cases which deal with mootness say anything about
the law of maotness; most make no more than a conclusory
finding that a case is, or is not, moot. The cases described below
are not set forth because they explain the law, but because they
are concise examples of the court’s approach to the mootmess issue.

II. Federal and New Hampshire

Mootness Doctrines Compared

Federal and State mootness law have some aspects in
commen, but they also differ substantially. Federal law is based
on Article III of the U.S. Constitution which provides that the
“judicial power of the United States...shall extend to. . .cases
[and] controversies....”” The “cases and controversies” require-
ment prohibits federal courts from rendering advisory opinions,*
and therefore constitutionalizes the mootness doctrine.’

New Hampshire courts, however, are not bound by Ar-
ticle II. In fact, the New Hampshire Constitution specifically
provides for advisory opinions,® which are routinely given,
provided they are properly requested.’ Unlike the federal system,
meotness is not a constitutional issue for New Hampshire courts.
Instead, in New Hampshire “the question of mootness is not
subject to rigid rules but scems rather, to be regarded as one
of convenience and discretion.”

The lack of a constitutional basis for the mootness doc-
trine requires a different analysis of moomess issues on the federal
and state levels. In federal cases, the general analysis, once a
party has shown that the requisite personal interest will not
continue throughout the course of the litigation,” is to presume
acase is mooted by Article [I1 unless an exception to the mootness
doctrine can be located.®

In New Hampshire cases, the analysis is different, and
produces much more permissive results. On the state level, it
appears that the party raising the issues of mootness must lo-
cate a specific reason, from among a limired list, why a case should
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ke mooted. See Secrion I below. The responding party will
then find a list of “special reasons™! why the case should not
be dismissed for mootness, which is much longer and more
generous than the list of federal exceptions. See Section IV
below.

I1I. New Hampshire Cases in Which
Mootness Doctrine Applies

The New Hampshire cases in which the court has found
that the mootness doctrine applies can be placed into several
general categories.

A. Just Plain Moot

There are, of course, a number of cases which have been
found oot because it is clear thac the issues are moot, or that
“a determination...by {the] court has...become unnecessary
and would serve no useful purpose.™ The death of a party in
the case where the cause of action does not survive the party’s
death will moot the case.”? When the parties settle an action'
or stipulate that it is moot,!” it will be found moor.

Mere lapse of time may meot a case. In Partridge v. Ports-
mouith,' the Portsmouth City Council revoked Parrridge’s license
ta operate a taxicab for the calendar year 1932, By the time
of the court’s decision on January 3, 1933, the case had become
moot, raising the question of whether the court delayed decision
in order to moot the case.

Similarly, the occurrence of relevant events may meot a
case. In Appeal of Hinsdele Federation of Teachers,'" the local
teachers’ union sought to change its affiliation from one to
another larger state-wide union. Administrative rules required
that the Public Employees Labor Relations Board (PELRB) make
a series of findings to determine whether a formal election of
the local was required. Before the PELRB had decided the issue,
the teachers wenr ahead and held an election, making the issue
of whether an election was necessary maot.

B. Relief Requested

Where a parry seeking relief gers the relief requested, the
case will be found moot.®In Durell v. City of Dover," the plaintiff,
Iris Durelt, filed a complaint with the Human Rights Commission
claiming that sex discrimination was the reason she was fired
from the Dover Police Department. Ta determine the feasi-
bility of a civil suit against the city, she requested petsonnel
records on herself and other employees, which the city had
provided to the commuission in its defense of Durell’s complaint.
During oral argument, it was revealed that the commission had
found ne probable cause to pursue the complaint. The city then
expressed its willingness to disclose the information Durell had
requested provided the commission ended its proceedings. During
the pendency of the appeal the court leamed that the commission
had done so, leading it to presume that Durell would receive
the informaricn she sought.

At issue in Wuelper v. University of New Hampshire™ was
whether the compulsory collection by the university of a student
activity fee, which might be used to finance political speak-
ers, violated students’ rights of free association. Wuelper and
other students sought an injunction to restrain the university

from releasing sudenc activity fee funds to pay for speeches the
next day by Abbie Hoffman, David Dellinger, and Jerry Rubin,
anti-war figures who had gained publicity during their trial in
Chicago. The funds were deposited with the clerk of court, and
the speeches took place. Months later, the university asked the
court ta refund the money. The university said it would not
pay the speakers because they had viclated an unrelated fed-
eral district cour: order, and because the funds had not been
properly authorized by the university. Because the money “has
not and will not be used by the university to pay” the speak-
ers, the case was dismissed as moot.

C. Unique Legal Situation

When a case presents unique legal issues such that it is
unlikely to be repeated, the court will not reach the issues.”
In Appeal of Tancrede,? for instance, members of the clerical
staff at the Department of Corrections requested an upgrade
reclassification of their jobs. Shortly thereafrer, a temporary
tegislative moratorium on state employee reclassification took
effect, causing the Director of Personnel ro rake no action on
the employees' request. At issue was the scope of the moraterium
legislation, and whether it was an unconstitutional retrospective
law. The court refused to consider the merits because by the
time the appeal was heard the moratorium had expired and it
appeared that the Direcror of Personnel was going to consider
the employees' request.

A gpecies of the unique legal situation category is when
the law or practice which the appellant claims is impinging on
his rights has been changed or discentinued, and is net likely
to be re-instated. In that case, the court will decline to ren-
der an opinicn.*’ For instance, in Keene v. Gerry's Cash Marke:,4
the market stayed open after 2:00 p.m. on Sundays, in viola-
tion of a city ordinance. The city filed criminal charges, and
the market sought to enjoin enforcement of the ordinance on
grounds that it was improperly adopted. Subsequently, the city
repealed the ordinance making the market’s plea for injunc-
tion moot.

D. Unique Factual Situation

Similarly, when a case presents unique factual issues the
court will decline to decide them.” For example, in Littlefieli!
v. N.H. Interscholastic Arhletic Association,’® a 20-year old high
school student was barred from playing on the Pembroke
Academy basketball team because the school rules barred
participation to those older than 19, The student claimed the
school violated his equal protection and due process rights. By
the time of the appeal, the baskethall seascn was over and the
student would have graduared before the beginning of the next
basketball season. The court refused to “reach out and decide
the issues” because the age eligibility rule is rately challenged.

In Town of Bedford v. Lynch,?" the Lynches had bought a
parcel of land in Bedford, which they leased to an advertising
company for use as a storage depot. At issue was whether
Bedford's zoning ordinance forbade such use. By the time of
the appeal, the advertising company had not occupied the
premises for four years and there was no indication that they
desired to reoccupy it. The court found that “were the own-
ers to succeed in [the case} they still could not rent the pro
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mises to the . [ajdvertising [clompany.” The court thus found
the case moot, and refused to construe the application of the
rown’s ordinance to the Lynches' parcel.

E. Failure to Prosecute

Finally, the court will not consider the merits of a case where
a party has not been “assiduous in seeking a trial court adiu-
dication that would have avoided mootness."#*Dolcino v.
Thalasinos,” s the converse of the more common failure to
prosecute case. In Dolcino the defendant was comrmitted to the
New Hampshire Hospital because his mental condition made
him dangerous to himself and others. Shortly thereafter, he was
transferred to the custody of the Veterans Administration, which
released him. By the time of the appeal he was living and
apparently causing no harm in Claremont, yet his attorneys
sought to set aside the original commitment order. The court
said that although it had to assume the defendant inirially wanted
to fight the commitment order, it had no assurance that by the
time of the appeal there was a defendant intetested in its de-
cision. Accordingly the case was dismissed as moot.

IV. New Hampshire Cases Where
Mootness Doctrine Does Not Apply

New Hampshire cases which deal with the State mootness
doctrine, and in which the court has reached the merits of the
case after an allegation of mootness, fall into eight categories.
For convenience, the eight categories are placed in two groups:
1) those cases in which the merits were reached for reasons that
are the same as the federal exceptions to the Arnicle [Il moomess
doctrine®; and 7) those cases in which the merits were reached
for reasons that do not exist at federal law.

A. Reasons New Hampshire Courts Will Not
Dismiss for Mootness Which Are the
Same As Federal Exceptions to the
Mootness Doctrine

1. Secondary or Collateral Injuries

Even when a case has been otherwise mooted, the New
Hampshire Supreme Court, &5 in the federal system,*! will reach
its merits when a party will suffer some secondary or collateral
injury. This is nothing more than saying that the case was not
moot; the party continues to face some adverse consequence
from the opposing party's action atbeit perhaps not in the same
kind or magnirude as that originally complained about.”

In Petition of Donovan,” various State agencies sought to
revoke Donovan's license to operate the Donovan Group Home
because of allegations that the Home vialared regulations
concerning the care of developmentally disabled persons. During
the proceedings, Donovan’s license to run the Home had expired,
and Donovan had not re-applied, otherwise making the case
moot. The court found that had the agencies’ revocation of
Donovan's license been aliowed to stand, it would have been
detrimental to him in future licensing proceedings. Citing these
remaining injuries, the court reached the merits of his claim.

In School Dist. #42 v. Murray,** a public schoo! guidance
counselar was placed on probation for the 1983-84 school year.

The dispute concerned whether the probation violated the
collective bargaining agreement between the school district
and the teacher’s union. After athitration failed, the school
petitioned the court to enjoin arbitration. By the time a per-
manent injunction was granted in 1985, 1983-84 was in the
past. The court reached the merits of the case because the
teacher’s “employment record notes his status for that year”
and that constituted “a continuing injury with potentially adverse
consequences.”

2. Capable of Repetition Yet Evading Review

Both federal’® and New Hampshire® courts will reach the
merits of a case based on the notion that a dispute is capable
of repetition yet evading review. In Rover v. State Department
of Emplovment Security,” Royer and others in his class sought
to stop the agency's practice of terminating unemployment
benefits without prior notice and hearing. By the time the case
was appealed, Royer was employed and had received all the
benefits to which he was entitled. The court nonetheless reached
the merits, ruling that the case was was capable of repetition
yet evading review.

Relying on federal precedent,” the New Hampshire Su-
preme Court in Rover found that there were two prongs in
determining whether a case will be found not moot. Fitst, the
court held that there was a “reasonable expectaticn that [Rover}
may again be subjected to the challenged action."* On this
prong, the New Hampshire and federal standards are the same.*
On the second prong, however, New Hampshire and federal
courts differ. A federal court must find that the injury is of
inherently limited duration so that it is likely always to become
moat before the litigation is complered.# The somewhat lower
Rover standard is that *{t]he challenged action fis] too short in
duration to be fully lirigared prior to its expiration."

In Chambers v. Grege,* a state legislator and others requested
copies of the Governor's budget pursuant to New Hampshire's
right-to-know law. The Governor’s office refused, and the
legislators filed a petition for the recotds in the superior court,
which petiticn was granted. The Governor complied with the
court order but appealed the ruling o the supreme court. Without
analyzing the mootness issue in detail, the court found that the
case was capable of repetition yet evading review and went on
to consider the merits.

3. Allegedly Illegal Practice Ceased,
But Free to Resume

The federal courts recognize an exception to the mootness
doctrine that applies when the allegedly injurious practice has
ceased, but the alleged provocateur is free to resume the practice.
The exception will apply unless it is “absolutely clear that the
allegedly wrongful behavior could not reasonably be expected
to recur."¥

In Hess v. Tumer,* Hess was stapped by a police officer
who had seen him commiz several questionable driving practices.
The officer smelled alcohol and asked Hess to take a blood-
alcohol test; Hess refused. Refusal carried a penalty of 90 days
loss of license. Hess claimed that the officer, and the standard
“Implied Consent Rights” form faited to notify him that the
90 days loss of license was in addition to other penalties and could
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not run concurrently. Hess claimed that the statute requiring
an officer to “inform [the arrestee] of the consequences of his
refusal to permit a test was not complied with in his case.” The
state Attorney General subsequently issued a recommendarion
to police departments that they revise their standard implied
consent form to include such a warming, and Hess claimed that
this recommendation made his case moot. The court found,
however, that “the way the attorney general chooses, in his
discretion, to impiement [the statutory warning] does nat
determine for us what the statute compels the State to do. The
attorney general’s action has not mooted the case.”

In Appeal of Golding,*” Golding, as a state employee, claimed
that his application to a newly apening job position should be
given preference over the applications from people outside of
the agency. Subsequently, the legislature dissolved the posi-
tion contingent upon federal funding. The court reached the
merits of Golding’s claim saying that “{i}f federal funds become
available . . . our decision will affect the legal rights of the parties.”

Neither of these cases is squarely on peint because in both
cases the allegedly unlawful behavior did not fully cease.
Nenetheless, they do illustrate that if given the opportunity,
the New Hampshire Supreme Court will probably reach the
merits of a case in which allegedly unlawful behavior has ceased
but may resume.

4. Class Action

[n the federal system, the mootness doctrine is very relaxed,
or does not apply, to class action suits, so long as the action
is brought by a class that has been properly certitied. If s, the
entire class is the actual plaintiff. Thus, if facts arise that would
moot the case of the named plaintiff, the law regards the ac-
tion as still live and not moot.®

There have been few class actions brought in New Hamp-
shire courts and consequently there has been no decision on
the question in New Hampshire. Royer v. State Department of
Emplovment Security® came close. It was a class action possi-
bly made moot because the named plaintiff and others got the
remedy they sought. The court reached the merits of the dispure,
but specifically declined to rule on whether class actions are
excused from the mootness doctrine. Instead, it found the case
not moet on other grounds.

B. Reasons New Hampshire Courts Will Not
Dismiss for Mootness Which Do Not Exist
In Federal Courts

1. Cases Raising Issues of Public Interest

New Hampshire law has a general “public interest exception
to the mootness doctrine.”* The exception appears to have
originated in H.P. Hood & Sons, Inc. v. Boucher * There, the
court found a “matter of vital public interest is at stake," in
reaching the issue of a party’s entitlement to a mitk-selling license
even though the parry had, by the time of the appeal, already
procured the license. While the originating case imposed a
relatively high standard of “a viral public interest,”’ subsequent

cases have relaxed the standard o a “pressing public interest,”
later to a “sufficient public interest,”” and at times to an un-
modified “public interest.”

For example, in Appeal of Campaign for Ratepayers Rights,”
the Campaign for Ratepayers Rights (CRR} appealed a ruling
of the Public Utilities Commission. The commission had re-
quired that CRR be represented by an attorney in order to be
granted full intervenor status in the commission’s rate-mak-
ing hearings and had denied CRR’s request for intervenor
funding. While the appeal was pending, the merits of the
undetlying case went forward without the participation of CRR.
The court found a “sufficient public interest” in the case to
construe the practice-of-law statute and to delineate the re-
quirements of commission rules when public interest organi-
zations apply for intervenor funding.

2. Cases Raising Issues of
Governmental Integrity

New Hampshire courts wiil reach the merits of a case when
ir concerns the public franchise or “governmental integriry.”
1n Curran v. Auclair, the court was asked to decide wherher
the Srate violared New Hampshire's anti-trust and competi-
tive bidding sratutes during a bid for a 1980 contract to rransport
liquor for the Liquor Commission. Five years after the suit was
initially filed, the plaintiff soughr to amend its pleading to include
contracts extending into 1983, By the time of the appeal, the
contracts in question were long since expired, making the case
“entirely moot.”” The court reached the merits of the case,
however, explaining:

“We are. . .reluctant to dismiss this appeal without
any reference to the merits, because of a concern
that it mighr appear that the court was intention-
ally avoiding an issue of governmental integrity.™

Governmental inregrity, as a reason to hear otherwise moot
cases, has been applied in numerous cases.™

3. Cases Raising Significant
Constitutional Issues

A third occasion where New Hampshire courts may reach
otherwise moot questions is when the case raises significant
constitutional issues.®? The federal courts have rejected this as
an exception to the Article Il mootness doctrine.*?

In State v. Gagne* for example, Wilma Gagne was arrested
for arson, a felony. The defendant was arraigned in the Manches-
ter District Court, which had no jurisdiction to try felony charges,
and a probable cause hearing was scheduled. Before the probable
cause hearing, defense counsel requested the court to order an
evaluation to determine the defendant’s competency to stand
trial, arguing thar the defendant has a constitutional right to
not appear at any adversary hearing if she is legally incompetent.
Before the hearing, the defendant was indicted by the grand
jury, negating the necessity for a probable cause hearing, and
rendering the issue moot, The supreme court, on an interlocutory
transfer, reached the issues in the case, however, saying that
“[¢]he defendant raises an issue of significant constitutional di-
mension which justifies a decision on the merits.”
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4. Avoid Future Litigation

Finally, New Hampshire has a general policy of deciding
an otherwise moot case when a decision will aveoid furure liri-
gation.® Often when a case is remanded, or likely to be retried
upon reversal, the court will decide an tssue in order to give
the lower court guidance, and to avoid a later appeal ® However,
if “the course of the retrial is too uncertain in anticipation and
its outcome may render the questions moot,” the court will
consider it “inexpedient and contrary to good practice to
answer them.™’

V. Conclusion

While there is a mootness doctrine in both federal and state
taw, they differ. It is much more likely that a case which is
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{1969), and abortion cases, where the woman seeking an aboertion has

long since reached her term by the time the case cormes to court, see
e.g., Roe v. Wade, 410 U.8. 113 (1973).

37. Guy . v. Commissioner, 131 N.H. 742 (1989} {At issue was ju-
risdictional boundaries between the Department cf Health and Human
Senvices and the Department of Education in areas of the education
of two developmentally disabled persons. “[W]e have not questionad
whether the cases have slipped into mootness as fiscal years have passed
and the terms of tha relevant governmental approptiations may have
changed. I such considerations were sufficient to render the cases moot,
the issues raised would prebably recur, since toth plaintiffs are [still]
potential applicants for services from the two departments, and would
just as probably evade resoiution.). See also Smitt (Trugliaj v. Truglia,
135 N.H. 18 (1991). Cf. Cushing v. Gregg, 137 N.H. 429 (1993) (Leg-
islature repealed agency’s authority to issue disputed bonds and dis-
banded the agency during pendency of the appeal; because enabling
legislation of replacement agency "squarely addresse[d]" the issues raised,
the matter was not capable of repetition).

a8. Royerv. State Department of Employment Security, 118 N.H. 673,
6§75 (1578).

39. Weinstein v. Bradford, 423 U.S. 147 (1975).

40. Royerv. State Department of Employment Secunty, 118 N.H. 873,
675 (1978).

4. See e.g. Weinstein v. Bradford, 423 U.S. 147 {(1975); Murphy v.
Hunt, 455 1U.S. 478, 482 (1982) (“there must be a reasonable expec-
tation or a demonstrated probability that the same controversy will recur
invelving the same complaining party”}.

42. See e.g. Roe v. Wade, 410 U.S. 113 (1973).

43. Royerv. State Departrent of Empioyment Security, 118 N.H. 673,
675 (1978).

44. Chambers v. Gragg, 135 N.H, 478 {1892).

45, City of Mesquite v. Aiaddin’s Castle, inc., 455 U.S. 283,289 n.10,
(1982).

46, Hess v. Turner, 129 N.H. 491 (1887}
47, Appea! of Golding, 121 N.H. 1055 (1881).

48, Greenstein, Bridging the Mootness Gap in Federal Court Class
Actions, 35 Stan.L.Rev. 897 (1983).

49. Rovyer v, State Department of Employment Secunty, 118 N.H. 673
(1878},

50. Proctor v. Butler, 117 N.H. 927, 930 (1977).

51. H.P. Hood & Sons, inc. v. Boucher, 98 N.H. 399 (1353).
52. Id. at401.

53. Id. at401.

54, State v. Swift 101 N.H. 340, 342 (1958) (a “pressing public interest
involved” in determining whether police can exceed speed limits to catch
fleeing suspect, even though suspect already found not guilty); State
v. White, 113 N.H. 663 (1973) {citing State v. Swift, supra) {although
land taken by State could not, by the time case reached supreme court,
be returned to its owners, takings procedure is matter of pressing public
interest).

55, Silvav. Botsch, 120 N.H. 600, 601 (1980) (“sufficient public interest’
to reach issue of the tenure of selectman, even though term had ex-
pired); Harriman v. City of Lebanon, 122 N.H. 477 (1982); Appeal of
Campaign for Ratepayers Rights, 137 N.K. 707 (1993). See als¢ Landaff
School District v. State Bd. of Educ., 111 N.H. 317 (1971) (merits reached
because they were of “sufficient public moment”).

56. Hinse v. Burns, 108 N.H. 58, 58 (1967) {“in the public interest to
consider the question” of how long is a permissible delay in determining
competency to stand trial, even though ccmpetency had already been
determined); Appeal of Seacoast Anti-Pollution League, 126 N.H. 789
{1985) ("the public interest warrants our consideration of the . . . issues
raised”). See also Weeks Dairy v. Milk Control Board, 107 N.H. 348
{1966) (“a decision of these issues would serve the ends of justice”).
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The Law of Mootess in New Hampshire

37. Appeal of Campaign for Ratepayers Rights, 137 N.H. 707 (1993)
It should be disclosed that the author was attorney for the appellant.}.

4. Kenneth E. Curran, Inc. v. Auclair Transp., Inc., 128 N.H. 743,747
1986).

54, Id. at746.

50. Id. at 747 (citations omitted).

51, Chambers v. Gregg, 135 N.H. 478 {1992) (court reached issue of
iagislator's imely access to executive budget projections, even though
-acords had already been obtained); Williams v. City of Dover, 130 N.H.
527 (1988) (courl decided on standard for conflicts of interest for city
souncilman concerning zoning regarding his full-ime emptoyer, even
‘hough term had expired); Sifva v. Botsch, 120 N.H. 600 (1980) {coun
raached issue of the proper temm of selectman member of county planning
Soard, even though selectman’s tenure had expired), Keene Pub. Com.
v Keane Dist. Ct, 117 N.H. 859 (1979) (district cour ordered court closed
during probable cause hearing of a defendant whose case the cournt
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tial jurors if the defendant was to be indicted and tried; even though the
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tant issues that we feel should be resclved”); Green v. Shaw, 114 N.H.
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even though acts had presumably been ratified by his subsequent re-
alection): O'Neil v. Thompson, 114 N.H. 155 (1974} (court reached issue
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Herron v. Northwood, 111 N.H. 324 (1971) (court reached issue of
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had been property elected); Sugar Hill Improvement Association v. Lisbon,
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Department of Employment Security, 118 N.H. 673, 675 (1978) {court
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superior court, which has concurrent jurisdiction with supreme court over
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role Board, even though criminal petitioner had been discharged from
prison, because case raised "important” constitutional question).

63. See Hall v. Beals, 396 \.S. 45 (1969) (Brennan, J., dissanting).
B4. State v. Gagne, 128 N.H. 93 {1986).

§5. Williams v. City of Dover, 130 N.H. 527, 530 {1988); Silva v. Botsch,
120 N.H. 600, 6G1 (1880); Herron v. Northwood, 111 N.H. 324, 327 (1871);
State v. Swift, 101 N.H. 340, 342 (1958); Hayes v. State, 109 N.H. 353
(1969}, See also Dover v. Wentworth-Douglass Hosp. Trustees, 114
N.H. 123 (1974) {court reached issue of city control aver public hos-
pital employee records, even though not included in the reserved case,
so that “future litigation may be avoided™).

66. See e.g. Knox Leasing v. Turner, 132 N.H. 68, 70 (1988) {"Given
the substantial likelinood that the issue...will...again come befora the
trial court and given that...the issues presented have been briefed and
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State v. Whaeler, 120 N.H. 496, 498 {1380).

67. Lemire v. Haley, 92 N.H. 10 (1942).
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